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Transgender Issues in the Workplace
Title VII
As previously reported, the U.S. Equal Employment
Opportunity Commission (EEOC) and federal courts
consider discrimination on the basis of an applicant or
employee’s non-conformity with gender norms (e.g.,
transgender persons or “cross-dressers”) to be a form
of prohibited gender discrimination under Title VII.
This standard was applied in a recent EEOC decision
where a civilian employee of the U.S. Army transitioned from male-to-female (i.e., she was a
transgender female). After her transition, the employee was required to use a single-user bathroom until
she anatomically became a female. The employee
used the single-user restroom, but also used the women’s restroom when the single-user restroom was out
of order. Her supervisor confronted her about this,
and reiterated that she could not use the women’s restroom because she was anatomically a male. Additionally, her supervisor repeatedly referred to her by
her former male name, and referred to her using male
pronouns to co-workers and others. The EEOC ruled
that the U.S. Army created a hostile work environment based on the employee’s sex in violation of Title VII.
Occupational Safety and Health Administration
(OSHA)
OSHA recently published guidance concerning restroom access for transgender workers. The guidance
includes the following:
All employees, including transgender employees,
should have access to restrooms that correspond
to their gender identity.
 A person who identifies as a man should be permitted to use men’s restrooms, and a person who
identifies as a woman should be permitted to use
women’s restrooms.
 No employee should be required to use a segregated facility apart from other employees because
of their gender identity or transgender status.


This is a rapidly evolving area of employment law.
For more information and guidance on transgender
issues, please contact a member of our Labor and
Employment Law Practice Group.
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